
Extract from Hansard 
[COUNCIL - Thursday, 19 October 2006] 

 p7301b-7320a 
Hon Giz Watson; Hon George Cash; Hon Sue Ellery; Hon Ray Halligan; Deputy Chairman; Hon Kim Chance; 

Hon Simon O'Brien 

 [1] 

CRIMINAL INVESTIGATION BILL 2005 
Committee 

Resumed from 18 October.  The Deputy Chairman of Committees (Hon Ken Travers) in the chair; Hon Sue 
Ellery (Parliamentary Secretary) in charge of the bill. 

Clause 25:  Citizen’s arrest - 
Progress was reported after Hon Sue Ellery had moved the following amendments - 

Page 19, line 24 - To delete “take over the arrest and detention of” and insert instead -  

arrest 

Page 19, lines 27 and 28 - To delete “take over the arrest and detention of” and insert instead -  

arrest 

Hon GIZ WATSON:  When we last debated this matter, I was referring to that section of the standing 
committee’s report on this bill that refers to the issue of a citizen’s arrest and detaining a suspect.  At the risk of 
repeating myself, I will again refer to page 13 of the committee’s report.  Paragraph 3.37 of the report states -  

A citizen’s arrest is the lawful taking of another into custody by a person who is not a law enforcement 
official.  The Committee sought clarification of clause 25(6) which provides that a person may “detain” 
a suspect until the police officer attends or the suspect is taken to a police officer.  The Committee 
questioned whether the suspect is detained or arrested, given that the term “arrest” has a particular 
meaning in the Bill, that is, arrested on a particular offence. 

I now realise that “arrest” could also mean the arrest of a suspect who has not been charged with an offence but 
merely on suspicion.  The report goes on to state - 

3.38 The Committee noted there are three categories of detained people (not otherwise under arrest) 
in the Bill: 

• “persons” detained under clause 44(2)(g)(iii); 

• “people” detained under clause 65(2)(a); and 

• “suspects” detained under clause 25(6). 

3.39 The Committee observed that no rights are available to a suspect detained under clause 25(6) 
when a citizen performs an arrest.  Rights arise under clauses 136 and 137 when the police 
officer arrives to take over the detention and arrest. 

3.40 The SSO confirmed that the only right a detained suspect has, at the point of arrest by a 
citizen, arises by implication under clause 25(5); that is, the citizen must make arrangements 
for a police officer to attend as soon as practicable. 

3.41 The SSO said that in order to clarify that, in taking over the arrest, the police officer is 
arresting the suspect under the police officer’s own powers of arrest and thereby bringing 
clauses 136 and 137 into operation: 

According to the report, a letter to the committee from the State Solicitor’s Office dated 22 August 2006 in part 
states -  

the Government will move an amendment -  

That is the amendment we are dealing with now - 
. . . to delete the reference to “taking over” the arrest and to refer instead to arresting the suspect. 

We appreciate that the government has taken this concern on board.  However, the committee’s report goes on -  

3.42 The proposed amendments, underlined below, will result in clause 25(7) reading as follows: 

I will not re-read it because that is the amendment that we are debating.  In conclusion on this aspect of the bill, 
paragraph 3.43 of the report states -  

The Committee does not consider the Government’s proposed amendments address the Committee’s 
concerns at a lack of rights for detained suspects and draws this to the attention of the House. 

In the view of the Greens (WA), this provision means that a person who is detained by way of a citizen’s arrest 
will fall within another category of detention whereby that person will not have particular rights.  It is only once 
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the police officer comes into the equation that clauses 136 and 137 come into operation.  I do not have a 
suggestion for a way in which we could deal with that, but it is important that it be placed on the record that 
there will be another category of detention.  A person can be detained on reasonable grounds under the law by 
another citizen, but that person will probably be detained against his will and will not have particular rights 
afforded to him.  It is a difficult area.  We recognise that in certain circumstances it is appropriate, and arguably 
necessary, that citizens act in this capacity, because obviously police officers are not available on every corner at 
all times.  However, this is also a difficult area because vigilante-type behaviour could occur.  I realise that there 
are penalties for people who use more than reasonable force in that capacity.  We must be aware that we are 
dealing with an area of law in which there are competing rights between a person who is allegedly about to carry 
out or is carrying out a crime and a member of the public who, most likely, is not particularly well informed 
about the legalities of criminal activities etc.  I point out that once another citizen is detained in this way, that 
person will not be afforded any protection of his rights. 

Hon GEORGE CASH:  The opposition shares the concerns that Hon Giz Watson has raised about the clause.  
However, we will agree to the amendments proposed by the parliamentary secretary.  I have a question about 
clause 25(6), which states -  

For the purpose of complying with subsection (5), a person may detain the suspect until the police 
officer attends or until the suspect is taken to a police officer. 

My question relates to the word “detain”.  If a person who was detained by way of a citizen’s arrest escaped 
from that arrest situation, would that person be escaping lawful custody? 

Hon SUE ELLERY:  I have addressed this question.  I provided the member with an answer, but he was 
distracted at the time. 

Hon George Cash:  I was not distracted at all; I was talking to Hon Giz Watson. 

Hon SUE ELLERY:  I am happy to provide the answer again.  A citizen’s arrest results in the arrested person 
being in lawful custody.  As that person is under arrest, an escape from that custody would amount to an offence 
under section 146 of the Criminal Code. 

Hon GIZ WATSON:  That raises an interesting question.  Will citizens be informed that if they perform a 
citizen’s arrest, they should warn the detained person that if he attempts to escape he will be subject to a heavy 
penalty?  I cannot remember the exact penalty for escaping lawful custody, but I think it is a couple of years.  I 
am trying to point out that obviously there is a huge difference between a trained police officer detaining a 
person and an ordinary member of the public detaining a person.  If a person who escaped lawful custody was re-
apprehended, that person could say to the court that he was not aware that if he ran off he would be charged with 
escaping lawful custody.  Would that person have a defence that he did not receive a warning from the citizen?  I 
envisage that the government will need to embark on a fairly comprehensive education campaign to inform 
citizens of not only their rights, but also their responsibilities in this area.  The reality is that the majority of the 
community know very little about these matters.  Can the parliamentary secretary give us some indication of 
whether a person who successfully escapes a citizen’s arrest can later claim that he did not know that he was in 
lawful custody at the time? 
Hon SUE ELLERY:  Section 22 of the Criminal Code provides that ignorance of the law is not a defence.  
Therefore, there is no capacity for a person who has been arrested to argue that because he was not told or did 
not know that a thing was illegal, the arrest should not have been effected. 
Hon GEORGE CASH:  If a citizen has made an arrest and the arrested person is detained as a result of being 
arrested, what obligation is on the citizen who made the arrest to advise the detained person of that person’s 
rights?  We know that police officers are required to advise an arrested person of his rights.  What requirements 
are imposed on a citizen to advise a person who has been detained by a citizen’s arrest of his rights? 
Hon SUE ELLERY:  We had a debate last night about there being a difference between the rights of a person 
who is subjected to a citizen’s arrest until the point at which a police officer takes over the arrest.  I went through 
the list of rights that apply under clauses 136 and 137 of the bill once a police officer takes over the arrest.  
Those rights do not apply while the citizen’s arrest is under way or before the police take over the arrest.  The 
court would have to determine whether a citizen’s arrest had occurred.  The court would have to be convinced 
that the citizen who arrested the person conveyed to the arrested person that he was being subjected to a citizen’s 
arrest.  The person who made the arrest must have conveyed to the person being arrested that it was a citizen’s 
arrest.  Whether that was effectively conveyed would be determined by the courts.  The obligation is on the 
person effecting the citizen’s arrest to convey, as quickly as is practicable, the detained person to a police officer 
so that certain rights can be applied and given effect to the person who is under arrest. 
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Hon GEORGE CASH:  I understand the different obligations placed upon a citizen who performs a citizen’s 
arrest and on a police officer who arrests a person.  There is rightfully a distinction.  I assume that citizen’s 
arrests occur on relatively few occasions.  The parliamentary secretary may wish to comment on that.  I 
understand also that it would be difficult to impose the same requirements on a citizen that are imposed on a 
police officer regarding advising a person who is under a citizen’s arrest of his rights.  A citizen would not 
necessarily be qualified to know what advice should be given.  It is an open area.  I expect that escaping from 
lawful custody while under a citizen’s arrest would be more difficult to prove than it would be if a person had 
been arrested by a police officer and had been warned of his rights and obligations.  However, it is important to 
raise these issues because currently section 237 of the Criminal Code deals with preventing a breach of the 
peace.  Clause 25 of the bill sets out in greater detail the situation with regard to a citizen’s arrest.  It is important 
that it is at least recorded that there are still some gaps between the obligation of a person who makes a citizen’s 
arrest and a police officer who arrests a person.  The opposition has made its point, which revolves around the 
question of detention.  At least we have teased out that situation.  A person who is arrested by a citizen’s arrest is 
under a lesser detention.  Therefore, the circumstances of a detainee’s rights are somewhat different. 

Hon SUE ELLERY:  The honourable member’s assumption that citizen’s arrests are rare is quite correct.  The 
honourable member then marked the distinction between the rights that apply to somebody under a citizen’s 
arrest and somebody who has been arrested by the police.  There is a distinguishable difference. 

Hon GIZ WATSON:  I would like another point of clarification on the matter of a citizen’s arrest, because it is 
quite critical.  I am again looking at clauses 24 and 25.  What is the provision regarding the level of restraint a 
citizen can use to detain someone?  It seems that there is nothing in the bill about the level of restraint that can or 
cannot be used.  How is that dealt with?  Police officers are obviously trained in the appropriate methods of 
restraint.  Are there any provisions about the level of restraint required of citizens in this regard? 

Hon SUE ELLERY:  We had a conversation about reasonable force last night.  I draw the honourable member’s 
attention to clause 16 of the bill, which sets out that when exercising a power under this act, a person may use 
any force against a person that is reasonably necessary under the circumstances.  The force must be reasonable.  
Restraint falls into that category if force is needed to exercise restraint.  Last night we also debated the use of 
excessive force.  A person who was subjected to excessive force or restraint may have the right to take action 
against the person who used excessive force or restraint. 

Hon RAY HALLIGAN:  Clause 25(4) confuses me, but I am sure that the parliamentary secretary will be able 
to explain it to my satisfaction.  When one considers the definition of “place”, which means “any land, building, 
structure, tent or mobile home, or part of any land, building, structure, tent or mobile home”, one might expect 
that it could include one’s own home because “place” is defined as “any land or building”.  There is no 
differentiation.  If someone came home from work and saw that a light was on in his home, knowing full well 
that he did not leave it on, and he saw the silhouette of a person creeping about inside the home with a bag over 
his shoulder and suspected that a crime was being perpetrated, would subclause (4) prohibit the owner of the 
property from going into his home? 

Hon SUE ELLERY:  It would not prevent a person who was the owner of the property.  If a person is already 
lawfully there, or is lawfully entitled to enter a place, whatever that place may be, that person can do so.  Just 
because a person has reason to suspect that an arrestable offence is occurring, or someone is about to do or is 
doing something that the person is seeking to prevent - subclause (4) is about those two reasons alone - those two 
reasons alone do not entitle a person to enter somewhere if that person is not otherwise lawfully entitled to enter 
that place, vehicle or whatever it is.   

Hon RAY HALLIGAN:  I understand the explanation given by the parliamentary secretary and had already 
thought that it might have been the intent, but the wording is not such.  The parliamentary secretary mentioned 
some additional words that I think should probably have been placed in the subclause to make it clear.  I suggest 
that simple minds such as mine would read the clause and come to a different conclusion.   

Hon SUE ELLERY:  I thank the honourable member for his suggestion, but I am advised that the words “by 
reason only” do have that effect. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 26:  Person in command of vehicle, powers of - 
Hon SUE ELLERY:  I move - 

Page 21, after line 11 - To insert -   
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(6) Without limiting section 15, the person in charge of a vehicle may authorise another 
person to exercise any of the powers that the person in charge has under this section. 

The amendment ensures that a person in charge of a vehicle can authorise another person to exercise the powers 
available to that person in charge.  The Law Society of WA suggested the amendment to the Legislation 
Committee.   

Hon GIZ WATSON:  It might be worthwhile referring briefly to the Legislation Committee’s report as it relates 
to this clause.  The parliamentary secretary has indicated that the amendment came about as a consequence of an 
issue raised by the Law Society.  At page 14 of the committee’s report the Law Society is reported as saying - 

With aeroplanes and trains, for example, one could envisage a situation where a pilot or driver may not 
be in a position personally to make the request under subsection (2) of the passenger, let alone, 
personally restrain, arrest or detain the [passenger]. 

We appreciate the fact that the government has recognised this problem and has moved the amendment, which 
we believe addresses that possible scenario.  We support the amendment. 

Hon GEORGE CASH:  The opposition supports the amendment proposed by the parliamentary secretary for 
the reason stated by Hon Giz Watson.  We also appreciate the fact that the government has listened. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 27:  Suspects and others may be ordered to move on - 
Hon GIZ WATSON:  A number of amendments on this clause are standing in my name on the notice paper.  
The clause deals with the move-on laws, which I spoke about at great length during my second reading 
contribution.  The Standing Committee on Legislation also looked into the question in some detail.  My preferred 
position would be to delete the clause entirely, because I have had sufficient information provided to me to 
indicate that the way in which move-on orders are being used in Western Australia is highly discriminatory and 
has resulted in a number of indigenous people being imprisoned.  Only yesterday I received answers to some 
questions asked of the Attorney General on the number of breaches of move-on orders and the number of people 
who have been given a sentence of imprisonment as a consequence.  There is a significant number.  However, in 
the hope that I might have some support in the chamber for amending this clause, I move - 

Page 22, lines 20 to 25 - To delete the lines. 

It has been suggested that the procedure for move-on orders, which is certainly reflected in other states and 
territories where similar provisions exist, be used only when there is a concern about violence against a person, 
which is referred to in subclause (1), which reads - 

(a) is doing an act - 

 (i) that involves the use of violence against a person; 

 (ii) that will cause a person to use violence against another person; or 

 (iii) that will cause a person to fear violence will be used by a person against another 
person; 

Paragraph (b) deals with circumstances of a person who is just about to do those things.  I can accept that there is 
a case for move-on orders to be used when an officer reasonably suspects that any of those things are either 
occurring or are likely to occur.  When looking at similar provisions around the country, I noted that the 
Australian Capital Territory, for example, limits the application of move-on orders to these sorts of 
circumstances.  Subclause (1) reads - 

. . .  

(c) is committing any other breach of the peace; 

(d) is hindering, obstructing or preventing any lawful activity that is being, or is about to be, 
carried out by another person; 

(e) intends to commit an offence; or 

(f) has just committed or is committing an offence. 
These are very comprehensive issues to which a move-on order could be applied.  I argue that if we are to use 
move-on orders, they should be restricted to the serious matters that are covered in paragraphs (a) and (b).  
Paragraph (d) in particular concerns me a lot, because it reads very much like some of the legislation that we 
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used to have in this state for obstructing certain activities.  I believe that the offence of obstructing any 
government-ratified project, for example, was a matter for which I was arrested.  

Hon George Cash:  You would have been better off if they had given you a move-on order. 

Hon GIZ WATSON:  We won costs, so we did all right.  Paragraph (d) deals with hindering, obstructing or 
preventing any lawful activity that is being, or is about to be, carried out by another person.  I would like the 
parliamentary secretary to indicate why that provision would not relate to somebody carrying out a legitimate 
picket or protest, or a similar activity.  I would argue that obstructing or preventing any lawful activity that is 
being or is about to be carried out by another person is excessively broad.  For example, a picket line may be 
seeking to prevent a person from entering a workplace to make a political protest.  Does clause 27(1)(d) cover 
that sort of circumstance? 
Hon SUE ELLERY:  The government would prefer that this amendment did not get up.  We would prefer to 
keep those parts of clause 27(1)(c), (d), (e) and (f) as they are.  Hon Giz Watson asked whether it is the case that 
paragraph (d) could be used to break up, prevent or remove people from participating in a public demonstration.  
The answer is yes, but I do not think it is a simple yes.  This gives the power to police to exercise a lesser form 
of action against somebody.  A move-on order is less onerous and less serious than an arrest, for example.  That 
may be the only alternative we leave the police if we take out these provisions.  I think a better conversation 
would be one about the limits around move-on orders rather than one about the circumstances in which a move-
on order can be issued.  There is an amendment in my name with regard to the time in which move-on orders can 
be applied, because the Attorney General has taken note of the situation in which move-on orders were being 
issued every time for the maximum period.  I think the conversation is better directed at the form that move-on 
orders should take and the options given to police officers in those move-on orders rather than removing those 
public order circumstances in which the police from time to time will want to take action.  Like the honourable 
member, I have participated in public demonstrations.  Of course, I have always had a cordial relationship with 
the police in those circumstances.  Rather than remove those public order provisions, I think we are better placed 
in having a conversation about what form the orders should take and the parameters within which move-on 
orders can be issued. 
Hon GIZ WATSON:  It is certainly my understanding, and perhaps the parliamentary secretary can correct me 
if I am wrong, that provisions already exist in other areas of law in relation to public assembly and directing 
people to disperse.  This would not be the only provision in the state law that deals with issues to do with 
obstructing or preventing lawful activity.  I could not quote chapter and verse but other provisions to do with 
public order relate to a police officer directing a group of people to disperse - in effect, to move on - so part of 
my argument is: why should we double up and have this provision if others already exist elsewhere in the law? 
Hon SUE ELLERY:  The essence of Hon Giz Watson’s question is whether powers exist elsewhere that deal 
with unlawful assembly and whether something other than arrest may be used.  Section 64 of the Criminal Code 
states that an unlawful assembly may be ordered to disperse.  That relates to three or more people.  The options 
for police in that situation are to ask the people to disperse.  If they do not, the police can then arrest them.  The 
two elements are that there must be three or more people and it does not deal with a question of maintaining 
public order when only one or two people are involved.  If we were to remove these provisions and a police 
officer was confronted with a situation in which one or two people were disrupting public order in any of the 
ways set out in paragraphs (c) to (f) of the clause, the only option available to the officer would be arrest.  This is 
a less punitive action that the police can take to defuse a situation without actually arresting somebody, with all 
the consequences that flow from that. 
Hon GIZ WATSON:  Would it not be the case that the first option is for the police officer to warn the person if 
he  does not move on?  That is usually enough, quite honestly.  I seek a response with regard to a comparison 
with similar provisions in the ACT law.  I refer to the Crime Prevention Powers Act 1998, which contains move-
on powers.  It specifically excludes certain things.  It states -  
 (5) This section does not apply in relation to a person who, whether in the company of other 

people or not, is-  
  (a) picketing a place of employment; or  
  (b) demonstrating or protesting about a particular issue; or  
  (c) speaking, bearing or otherwise identifying with a banner, placard or sign or otherwise 

behaving in a way that is apparently intended to publicise the person's view about a 
particular issue.  

Would the government or the opposition be willing to clarify that this clause is not intended to interfere with 
people’s legitimate right to political protest?  I realise that I have not given any notice of this to members and I 
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apologise for that.  If it is the government’s intention that this clause is not meant to interfere with people’s 
legitimate right to political protest, perhaps it needs to be spelt out very clearly that it will not have that effect. 
Hon SUE ELLERY:  If it is the case that the lawful protest or demonstration crosses the line into unlawful 
activity - that is, by doing something that hinders the subject of the demonstration’s business or whatever - the 
government is saying that it wants to retain the right to issue a move-on order for those people.  The honourable 
member knows as well as I do what tends to happen at public demonstrations.  Good organisation means that the 
conduct of the demonstration and the rules of engagement, so to speak, are worked out with the police in a 
practical way.  That tends to be the practice.  I am not in a position to guarantee the member that these laws will 
never be used against people or groups participating in a public demonstration.  They will not be used if the 
public demonstration or activity is being conducted in a lawful fashion.  However, there may be and have been 
occasions on which unlawful activity has taken place.  When that is the case, the police want the option to be 
able to issue a move-on order as part of a staged or incremental series of options available to them.  As the 
member rightly says, to remove that option will leave the police with the capacity only to issue some sort of 
warning.  That may have the effect that the member wishes.  However, to remove these provisions would be to 
remove from the police one of the incremental options available to them.  As I have said before, the more 
practical debate is around what things ought to be included in move-on orders, and what form they should take.  

Sitting suspended from 1.00 to 2.00 pm 

Hon GEORGE CASH:  With regard to the amendment moved by Hon Giz Watson, the opposition supports 
move-on orders.  When they were originally introduced in May 2005, the proposition was advanced that rather 
than formally arrest people for relatively minor offences, it would be better for both the police and the person 
involved if a move-on order was issued.  Not only would it save time and money, but also it would provide the 
police with an opportunity to tell a person who they believed was about to commit an offence to move on.  Since 
May 2005, 6 800 move-on orders have been issued in Western Australia.  Of those, only 600 have involved 
breaches of the move-on orders.  In rough terms, 90 per cent have had their effect and 10 per cent have involved 
breaches.   

The Standing Committee on Legislation considered the question of move-on orders.  I understand where the 
Greens (WA) are coming from because I have heard Hon Giz Watson speak on this matter on a number of 
occasions.  Representatives of the Aboriginal Legal Service of Western Australia came before the committee and 
gave evidence relating to the way in which certain Aboriginal people had been treated, not just in Northbridge 
but also in other areas of Western Australia.  On the evidence that was provided to the committee by the 
Aboriginal Legal Service, it was clear to members that in some cases there had been discrimination by police 
against Aboriginal people in the use of these move-on orders.  We found that in some circumstances the police 
always issued a move-on order for a full 24 hours rather than for a lesser time.  We also found that the prescribed 
area that the move-on order related to often stretched from Newcastle Street in the north - I am dealing with a 
situation in which someone would move on from the Northbridge area - through to the river in the south, across 
to the freeway road system in the west and as far east in some circumstances as the Causeway.  That is a fairly 
significant area in which a person can be told to move out of.  We heard evidence of circumstances in which the 
person involved may have had an employment opportunity in the area, needed to attend a school in the area or 
had some other lawful reason for being in that area.  When the move-on order was for a period of 24 hours, in 
some limited cases it prevented the person from attending to his lawful business for the next 24 hours.   

As a result of the evidence given to the committee by the Aboriginal Legal Service, we invited the police to 
appear before the committee and discuss the use of move-on orders.  In general, the police were very supportive 
of move-on orders.  They also recognised that in some cases there may have been some discrimination, not 
necessarily against Aboriginal people but against people in general.  The police gave the committee a 
commitment that they would review the way in which move-on orders were used and would take on board the 
issues raised by the ALS.  There was also a commitment given that a senior officer of the police force would 
meet with senior officers of the ALS to work out any differences they had on the use of move-on orders.  The 
police indicated that although they met with the ALS on general matters from time to time, they would make a 
special point of dealing with move-on orders.   

Our committee report deals with a number of the issues raised by the ALS and the responses from the police.  
The opposition is in favour of move-on orders.  We think that they have a place and should remain.  We would 
not support the proposition of abolishing them completely, which was discussed by the committee.  Like the 
parliamentary secretary, we believe that perhaps there can be some improvements in the area of procedure.  We 
recognise that clause 27(1)(a) and (b) of the bill refers to the involvement of the use of violence.  Paragraphs (c), 
(d), (e) and (f) broaden the opportunities for the use of move-on orders.  Given that move-on orders were 
originally introduced when offences such as loitering, being suspected of having committed an offence and the 
offence of evil designs were abolished, we believe there is a need to maintain paragraphs (c), (d), (e) and (f) in 
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their present form so that the police have an opportunity to manage situations that might involve those particular 
provinces.  I understand that paragraphs (c), (d), (e) and (f) are offences in law.  As the parliamentary secretary 
has said, if we remove the opportunity of issuing a move-on order with regard to those offences, the only 
opportunity left for the police is to arrest the person.  That brings the person right into the system and will not 
only cost money, but also cause great inconvenience to both the arrested person and the police.  We are therefore 
not able to agree with Hon Giz Watson.  For instance, clause 27(1)(c) is very broad.  It states - 

 is committing any other breach of the peace; 

We think that is important.  It is not just violence that move-on orders have been developed for; they should be 
used for any other breaches such as those that are outlined in paragraphs (d), (e) and (f).  We will not support the 
deletion of the words as outlined in this amendment but we will support the Greens on some other amendments 
to clause 27.  
Hon GIZ WATSON:  I am sorry that this amendment will not receive support; I guess this illustrates 
philosophical differences.  The Greens (WA) argue that move-on notices have been used far too broadly, 
particularly against visibly different people in areas such as Northbridge, Kalgoorlie and other areas in which 
people congregate.  The Greens’ argument is that if the provision is couched as broadly as “any other breach of 
the peace”, it will mean that people who are simply gathering in a public place can be issued with a move-on 
notice.  The Greens accept that on some level a move-on notice could be used in a situation in which people 
might potentially be involved in fights or disturbances.  It has been suggested that this provision was put in place 
to deal with issues surrounding large gatherings such as the Skyshow and other public events.  I think there is an 
argument to be made for a measure such as this to be used as a means of defusing situations and asking people to 
move on.  I do not think it should be used as broadly as to include “any other breach of the peace”.  The key to 
the issue is that if the move-on order is breached, the penalty is a year’s imprisonment; whereas a breach of the 
peace is only a civil offence that does not have imprisonment attached to it.  I will leave the matter there, but in 
due course I will speak to a further, similar amendment that the chamber might support. 

Amendment put and negatived. 
The DEPUTY CHAIRMAN (Hon Ray Halligan):  I suggest to Hon Giz Watson that her next proposed 
amendment may need a minor alteration.  If it were to succeed, it would read “intends to commit an serious 
offence”.  I suggest the deletion of the word “an” and the insertion after “commit” of the words “a serious”.   

Hon GIZ WATSON:  I thank the Deputy Chairman.  That is absolutely right, and is much better English than is 
already there.  I will move an amendment in those terms.  The amendment at clause 27 seeks to achieve the same 
thing, but I think the Deputy Chairman’s choice of words is more grammatically correct.  The amendment is now 
to insert after the word “commit” the words “a serious”. 

The DEPUTY CHAIRMAN:  The word “an” would have first to be deleted. 

Hon GIZ WATSON:  Thank you.  I move - 
Page 22, line 24 - To delete “an” and insert instead - 

a serious 
The reason for the amendment is to reflect the view of the Greens (WA) that if move-on orders are to be used, 
they should be used only in circumstances in which the officer reasonably suspects that a person intends to 
commit a serious offence, rather than just “an offence”.  A serious offence in this case is an offence that 
potentially carries a penalty of imprisonment.  I believe “serious offence” is defined as an offence for which the 
penalty is imprisonment for five years or more.  I will not speak at length on this amendment, but it is a similar 
approach to that which has been taken to ensure that move-on notices are not used for relatively minor offences. 
Hon SUE ELLERY:  The government will not support this amendment for two reasons.  Firstly, there is not a 
broad definition in this bill of “serious offence”.  There is a definition of “serious offence” that relates 
specifically to clause 127.  It does not have the effect that the member wants it to have.  However, that is not the 
main reason that the government will not support the amendment.  For reasons I have outlined, police need to 
have an incremental or staggered range of options available to them.  The move-on order is considered 
appropriate for a range of offences that are not sufficiently serious to justify the arrest of a person, and for 
situations which need to be defused and from which people need to be removed.  The government does not think 
it appropriate to limit what it considers the medium-range tool available to the police.  If a warning is at the 
lower end, a move-on notice occupies the medium range and an arrest is at the high end.  The government does 
not want to limit the medium tool for what could potentially be a high-end offence, if that is the member’s 
intention.  The main reason for the government’s opposition to the amendment is that it narrows the range of 
activities for which the police could apply a move-on notice.  The move-on notice was designed to be a lesser 
tool than the very serious tool of arrest.   
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Hon GEORGE CASH:  The opposition cannot support this amendment.  Clause 27(1)(e) currently reads 
“intends to commit an offence”.  The opposition considers it necessary for the wording to be as broad as it is.  To 
insert the words suggested by Hon Giz Watson would be to limit opportunities for police officers.  The 
opposition prefers move-on notices to be used rather than for arrests to be made in situations in which that is 
possible and practical.  The wording needs to be as broad as possible and not limited to the seriousness of the 
offence.  

Amendment put and negatived. 
Hon GIZ WATSON:  I move - 

Page 23, after line 14 - To insert - 
(6) When issuing an order the officer has to take into consideration any impact the order 

is likely to have on the person, including but not limited to the person’s access to 
school, workplace or usual domicile, their need for transport and support services. 

(7) A person is not in breach of the move on order if the person is taking reasonable steps 
to comply with the order and move out of the area. 

(8) The officer issuing a move on order must record the ethnicity of the person 
concerned. 

Penalty:  Fine of $1 000. 

I seek through this amendment to reflect and address the concerns that were raised with the committee, in this 
case by the Aboriginal Legal Service, about a number of cases in which ALS clients were issued with move-on 
orders and subsequently charged with breaching those orders simply because they were doing things such as 
accessing their usual domicile or going to the train station to catch a train to get out of the area.  In one case a 
young boy who was issued with a move-on order in Northam breached that order because he was on his way 
either to have his hair cut or to school.  I cannot remember the exact circumstances.  The Western Australia 
Police told the committee that it was not its intention to unreasonably prohibit people from certain areas after 
they had been issued with a move-on order.  As Hon George Cash said, in effect a move-on order bans a person 
from a certain place; however, one would not expect that person to be prevented from going home, catching a 
train or a bus or going to work.  Part of the issue is that in the case of indigenous people - the committee was told 
this by the Aboriginal Legal Service - 100 per cent of move-on orders have been issued for the maximum period 
of 24 hours.  A person might be given a move-on order at 2.00 am one day and later that day he might have to go 
to a Centrelink appointment or attend school.  That person may have a legitimate reason for being within the area 
that is prescribed as prohibited.  As we heard from the ALS, many indigenous people have risked breaching a 
move-on order to attend a particular place and they have then been issued with a breach of a move-on order.  The 
amendment will make it clear that the police must consider the impact of these factors on a person.  The police 
must have a conversation with the person against whom the order has been issued to determine what areas he 
needs to access in the period to which the order applies.  If what the police told us is true and fair, this 
amendment will not be at odds with what they claim is their intention; that is, to not unreasonably constrain 
people from access to those sorts of facilities.   

The second part of the amendment deals with a situation in which a person is taking reasonable steps to comply 
with a move-on order by moving out of an area.  Again, the Western Australia Police told the committee that its 
officers do not breach people if they are simply going to the bus or train station to leave the area concerned.  We 
heard contrary information from the ALS, which said that some of its clients had been breached on their way to a 
bus or train station.  If the Western Australia Police does not want to breach people while they are in the process 
of taking reasonable steps to comply with an order to leave an area that has been prescribed as prohibited to that 
person, let us put such a provision in the bill.  The third aspect of the amendment relates to whether move-on 
orders are disproportionately impacting on any subgroup of the population, whether that be Aboriginal people or 
other people of different ethnicity; a visible difference is usually the case.  Proposed new subclause (8) would 
provide that a police officer must record the ethnicity of the person when issuing a move-on order.  I have some 
hesitation about this subclause, because it raises significant questions about whether it is appropriate to record 
that kind of information.  I included it in my amendment because it was specifically requested by the Aboriginal 
Legal Service, which said that such information would provide useful feedback about how move-on orders are 
impacting on its clients in particular.   

The final aspect of the amendment seeks to reduce the penalty of one year’s imprisonment to a fine of $1 000.  I 
am not sure whether the parliamentary secretary supports my amendment, but I seek her advice: does it make a 
difference if it reads “a maximum fine of $1 000” as opposed to “a fine of $1 000”?  My intention is that the fine 
be a maximum of $1 000.  It is not my intention that the fine automatically be $1 000.  I ask the parliamentary 
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secretary to clarify that.  I encourage members to support this amendment, because if we are to believe what the 
Western Australia Police told us during the committee hearings, it will simply reflect what the police are arguing 
is current practice.   
Hon SUE ELLERY:  I appreciate this part of the debate because, as I said in the debate on the two previous 
amendments, rather than removing the particular circumstances in which the police can exercise a move-on 
order, this is where we can make a difference.  I have some difficulty with the wording of the amendment and 
with the second and third parts.  I will move an amendment that will give better effect to the first part of Hon Giz 
Watson’s amendment.  The government will not support proposed subclause (7) because it is unnecessary.  The 
next amendment on the supplementary notice paper in my name will deal with the question of a reasonable 
period so that the police change their practice.  I understand that recently they have been issuing move-on orders 
for the maximum available time.   
Hon Giz Watson:  Yes, 95 per cent of the time.  

Hon SUE ELLERY:  I will move another amendment in my name that addresses the issues raised by the 
honourable member in proposed new subclause (6), although it is drafted in a different way.  Proposed new 
subclause (7) is not necessary; in fact, it is redundant, because clause 152 provides that -  

A person who, without reasonable excuse, does not comply with an order given by an officer under this 
Act commits an offence. 

Clause 152 gives a person with a reasonable excuse the opportunity to not be considered to have committed an 
offence if he has not immediately complied with a particular part of a move-on order because of a reasonable 
excuse.   
With regard to proposed subclause (8), the government does not think it is appropriate for the police to record 
the ethnicity of the person concerned.  I understand the reasons that the honourable member moved this 
amendment.  I am conscious of, and have already referred to, the public debate about the way in which the police 
have applied move-on orders to Aboriginal people.  We are better off going to the heart of the problem.  Those 
things are addressed by the amendment in my name that relates to time periods.  The question regarding the 
penalty was: does it matter whether it is a maximum penalty, or a fine of $1 000?  The answer is no, it does not 
matter.  However, I draw the member’s attention to the existing fine and imprisonment regime.  If a person is 
found to not have a reasonable excuse for not complying with the move-on order, he could be fined $1 200 and 
imprisoned for 12 months.  If it is an offence of unlawful assembly, the penalty is three years’ imprisonment, and 
for a summary offence, it is two years’ imprisonment and a fine of $24 000.  The amendment will very 
significantly reduce the penalty regime.  I am not sure whether that was Hon Giz Watson’s intention.   
Hon Giz Watson:  Yes.  
Hon SUE ELLERY:  As I said before, the move-on order is to be the lesser tool that police officers can use 
rather than arresting the person.  Clause 152 gives a person against whom a move-on order is issued an out if he 
has a reasonable excuse for not complying with the terms of the move-on order.  If the person takes it beyond 
that - that is, if he does not have a reasonable excuse and breaches the move-on order - he will have escalated the 
situation.  We say that it is then appropriate that the penalty regime in the bill should apply, and $1 000 will not 
recognise that the offender has been given the lesser penalty in the first place, which is a move-on order rather 
than arrest; he has been given the opportunity to, within reason, not comply with the move-on order.  However, 
if the person takes it to the next level and proceeds, without a reasonable excuse, to breach the move-on order, he 
will have escalated it and the penalty regime should be as provided for in clause 152.  I have an alternative form 
of wording. 
The DEPUTY CHAIRMAN (Hon Ray Halligan):  We are dealing with the amendment moved by Hon Giz 
Watson.  I suggest the parliamentary secretary provide her amendment to Hon Giz Watson so that she can 
determine whether to proceed with her amendment or accept the parliamentary secretary’s amendment. 
Hon GEORGE CASH:  The opposition understands why Hon Giz Watson has moved the amendment in the 
terms she has moved it.  When I was talking about the use of move-on orders, I said that, in most circumstances, 
they were issued for a period of not less than 24 hours, which is the maximum time they can be issued for.  The 
area that was designated as the area people were to move on from was often quite an unreasonably large area on 
the basis of the evidence that was provided to us by the Aboriginal Legal Service.  We therefore understand why 
proposed subclause (6) is written in its present terms.  It requires officers to think about the actual impact of what 
they are doing at the time and to have regard for the specific circumstances and the individual.  A designated 
area in respect of a move-on order would potentially include a school, workplace or perhaps a residence.  There 
might also be the need for transport and support services for the person involved.  The inclusion of these words 
will at least require police officers to think about the order, which is the point we made to police officers when 
they attended the committee hearings.  It was my understanding, based on the replies we received from WA 
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Police, that they understood the need for the police to act in that way.  I am more than happy to read some of the 
responses from WA Police so that it is understood why this amendment is being moved.  According to the 
committee report, on 23 August 2006, Miss Karen Jones, legal and policy officer of Western Australia Police, 
said in her transcript of evidence about the maximum period of 24 hours in relation to a move-on notice - 

Having listened to the Aboriginal Legal Service’s concerns in this regard, it was certainly brought to 
our attention that this automatic issuing of a 24-hour move-on notice was not an appropriate exercise 
of the discretion.  That is certainly something that will have to be incorporated more carefully into 
training, because it may well be that the periods could be shorter.  

On the same day, Mr Matthew Samson, the acting senior legislation officer in WA Police, who also attended the 
hearing, said as part of his transcript, according to the committee report -  

We do need to impress on officers that the purpose of the order dictates the area and time, and the area 
and time are directly related.  If it is a small area, it may be reasonable to put 24 hours on the order.  If 
it is a large area, it may be appropriate to exclude people for only half an hour because of the 
particular circumstances in that area.  We can convey that to the staff through our commissioner’s 
order.   

Deputy Commissioner Murray Lampard said on the same day in his evidence -   
We can give you a commitment -  

That is, he could give the committee a commitment - 

that we clearly get the message and will ask people to be more thoughtful about their interpretation of 
issuing these notices.  

They are part of the reason Hon Giz Watson has moved in particular proposed subclause (6).  Proposed 
subclause (7) reads - 

A person is not in breach of the move on order if the person is taking reasonable steps to comply with 
the order and move out of the area. 

I understand this proposed subclause is included in the amendment because we were given some conflicting 
advice by the police about their policing of move-on orders as such; namely, whether a person was in breach.  
For instance, to paraphrase what was said some months ago, we were told that there was a technical breach if 
they remained in the area for more than a reasonable time and were not making some attempt to leave the area.  
We were also told that if certain people in the Northbridge area had been issued with a move-on notice and 
moved down to the Northbridge bus station, they were almost on hallowed grounds.  While they were at the bus 
station, they would not be seen to be in breach, although technically the bus station is within the designated area.  
However, the police were exercising a discretion they believed they had for not moving on people at the bus 
station, although that was not the advice given to us by the Aboriginal Legal Service.  If I remember correctly, 
we were told by the Aboriginal Legal Service that people had been charged with breaching a move-on order 
when they were at a bus stop.  One assumes that they were at the bus stop waiting to move out of the area but 
had not moved out because the bus had not arrived to take them out.  Under the circumstances, the Aboriginal 
Legal Service argued that that was an unreasonable action.  Proposed subclause (8) reads - 

The officer issuing a move on order must record the ethnicity of the person concerned. 
Much of the debate in the committee was about the inappropriate use of move-on orders for Aboriginal people.  I 
think the committee accepted the views of the ALS that there was a significant use of move-on orders for 
Aboriginal people; however, move-on orders are also applied to other ethnic groups.  They are applied right 
across the board, but it seems that some specific groups that attend the Northbridge area on particular nights are 
subject to move-on orders.  When we asked the police to tell us how many move-on orders had been issued to a 
number of different ethnic groups, they said that they did not have that information and could not tell us.  
According to the police, the argument advanced by the Aboriginal Legal Service - that there is indiscriminate use 
of move-on orders against Aboriginal people - therefore failed.  In my view, it failed only because they did not 
have the information to be able to justify the answer that was provided.  Under the circumstances, it is important 
to record the ethnicity of the person. 
When people are charged for other matters, their ethnicity is recorded.  When police are looking for a particular 
suspect, one often hears the person described by his or her ethnicity.  I stand corrected on that, but in this 
instance, because we are keen for move-on notices to be used rather than the power of arrest, it is important that 
we do know whether they are being applied discriminately or indiscriminately against particular groups of 
people.  We do not agree with Hon Giz Watson’s proposal that a fine should be $1 000.  She has already 
indicated that it is her intention that the fine for a breach of a move-on order should be less than the current 
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provisions.  We do not agree.  We think that clause 152 is couched in such terms as would enable a court to 
determine an appropriate penalty within the penalties that are set out in that clause.  Therefore, we will not agree 
with the fine as such, but we will agree with proposed subclauses (6), (7) and (8) as they are written. 
The parliamentary secretary has said that she has alternative words.  I would be interested to hear those words 
because they may assist us in deciding on the proposed amendment to this clause.  For instance, perhaps Hon Giz 
Watson should consider changing the words in the first line of proposed subclause (6), which states -  

When issuing an order the officer has to take into consideration any impact . . .   
It might be better to refer to “the likely impact” rather than “any impact”.  It continues -   

the order is likely to have . . .  
If that read “the order may have”, it would broaden the opportunities for the police.  They are nothing but 
grammatical changes, but they may make the proposed subclause more workable and practical for the police 
service.  We are happy with proposed subclauses (6), (7) and (8) if better words are not produced. 
Hon GIZ WATSON:  I appreciate the input on this particular amendment and the support offered by 
Hon George Cash.  I have had the opportunity to look at the proposed words that the parliamentary secretary 
suggests might replace my words at proposed subclause (6).  Does the parliamentary secretary plan to position 
the subclause in a different place? 
Hon Sue Ellery:  Yes. 
Hon GIZ WATSON:  That is okay.  I will seek procedural advice in a minute.  I am happy to accept the words 
of the parliamentary secretary.  In essence, they achieve the same outcome as we are seeking with our 
amendment.  I would be happy to either amend my amendment to delete part of it so that the parliamentary 
secretary can move the new subclause, or simply take her words and move them.  I am happy to do it either way.   
While the Deputy Chairman is considering that, I will say that this issue deals with whether police have been 
charging people with a breach of a move-on notice when they have been seeking to leave the area.  We heard 
from the ALSWA in our committee hearings.  It was, inevitably, our main source of information on this issue 
because a significant number of people involved in these cases end up being represented by the ALSWA.  
According to the report, in its submission, the ALSWA said - 

“Very often the behaviour that justifies the issuing of the move-on order in the first place is conduct of a 
trivial nature”. 

I wanted to raise that again because the parliamentary secretary used the example of a breach of peace.  I realise 
that that is a significant charge.  Deputy Commissioner Lampard confirmed the ALS objections to move-on 
orders, and his words are quoted on page 17 of the report - 

The vast majority of cases cited in the ALS submission were for disorderly conduct, street drinking, 
obstructing pedestrians, refusing to leave nightclubs and fighting.  All those matters fall within the 
empowerment of the legislation for us to issue move-on notices. 

That is obviously the case, but disorderly conduct and obstructing pedestrians are, to my knowledge, nothing like 
the charge of breaching peace.  They are minor charges that would not incur a prison sentence.  I also want to 
bring to the chamber’s attention the following submission by the ALS on move-on orders - 

•  “The people who are subjected to them are the most vulnerable and disadvantaged in the 
community. … Some have substance abuse issues and many are illiterate and homeless.  Some 
are mentally ill.  Many do not know the names of the streets.  They do not have any 
comprehension of the area they are prohibited from entering.  Many have no means of getting 
out of the prohibited area - they have no money and it might require a walk of several 
kilometres if they know where the area is to get out of it.  We have found that people have been 
prosecuted within 20 minutes of getting a move-on notice for breaching it and not getting out 
of the area.  Many do not own a watch so they do not have any conception of the time limits 
imposed in the notice.  These people have no meaningful prospect of being able to properly 
understand the notice or being able to comply with it”. 

•  “Since this legislation came in, [no-one] has been issued with a summons.  People get locked 
up for it, invariably overnight.  The advice is that there is some defect in the order such that a 
person should plead guilty.  The problem is that if the matter is remanded, these people, by 
virtue of their social circumstance, do not come to court.  They are then charged with a breach 
of bail, which also carries a sentence of imprisonment.  The problems are compounded further 
down the line”. 
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We certainly heard conflicting evidence about whether there were instances in which unreasonable notices were 
issued for breaches.  I suggest that a reasonable person would agree that breaching somebody within 20 minutes 
of being issued a move-on notice did not allow that person enough time to get out of the area, given that, as 
Hon George Cash said, the area prescribed in the notice is often very large.  Having said all that, I will take 
advice from the Deputy Chair on how to proceed to take on board the new form of words that I have in front of 
me, and move forward from there.  Could the Deputy Chair advise how best to achieve that? 
The DEPUTY CHAIRMAN (Hon Ray Halligan):  I need to understand whether the general will of the 
chamber, including that of Hon Giz Watson, is that proposed subclauses (7) and (8) are likely to remain.  I 
assume that Hon Giz Watson accepts the new wording from the parliamentary secretary.  I suggest that the 
parliamentary secretary move to amend proposed subclause (6) to her wording. 
Hon GIZ WATSON:  In that case I will take up the parliamentary secretary’s offer and withdraw that part of 
my amendment that seeks to insert proposed subclause (6) and move the amendment that is on the sheet of paper 
that has been given to me.  It actually has my name on it, even though the parliamentary secretary has kindly 
provided it to me!  I think that should be done before we deal with proposed subclauses (7) and (8), because this 
amendment comes before that.  
The DEPUTY CHAIRMAN:  Hon Giz Watson has already moved amendment 42/72.  The alternative is for 
Hon Giz Watson to seek leave to withdraw that part of the amendment that seeks to insert proposed subclause (6) 
and allow the parliamentary secretary to move her amendment, which would reside after line 3 on page 23.   
Hon GIZ WATSON:  That is fine.  
The DEPUTY CHAIRMAN:  One further issue needs to be resolved.  That is the penalty - a fine of $1 000.  I 
suggest to Hon Giz Watson that, knowing the consensus of the members of the committee, if she seeks leave to 
withdraw that part of the amendment, she may wish to also do something about the penalty. 

Hon GIZ WATSON:  Thank you for your advice, Mr Deputy Chairman.  I seek leave to withdraw that part of 
the amendment that seeks to insert proposed subclause (6), and also that part of the amendment that refers to the 
penalty - a fine of $1 000. 
Amendment, by leave, altered. 
The DEPUTY CHAIRMAN:  I understand that the amendment that the parliamentary secretary has provided to 
the Chair is to reside after line 3.  
Hon Sue Ellery:  Yes. 
The DEPUTY CHAIRMAN:  In that case, the question now before the Chair is that the words in proposed 
subclauses (7) and (8) be inserted; namely -  

(7) A person is not in breach of the move on order if the person is taking reasonable steps to 
comply with the order and move out of the area. 

(8) The officer issuing a move on order must record the ethnicity of the person concerned. 
Hon SUE ELLERY:  Mr Deputy Chairman, I would like to have another go at this amendment, particularly 
with regard to the recording of the ethnicity of the person.  I again put on record that we do not believe proposed 
subclause (7) is necessary.  I understand the material that was put before the committee and why the committee 
has formed a particular view on this matter.  We believe this matter is already covered in clause 152(1) of the 
bill.  That clause provides people with the opportunity to give a reasonable excuse as to why they should not be 
considered to have breached a move-on order.  I understand that proposed subclause (8), which deals with 
recording the ethnicity of the person, was also discussed at the committee level.  Indeed, Hon George Cash has 
referred to the fact that the police have indicated that they have heard the message from the committee.  I 
understood that a senior officer of the police force, Deputy Commissioner Lampard, gave a commitment to the 
committee, at a public hearing, that the police would undertake to record the ethnicity of the person by way of 
administrative action.  That means that the house has also received that commitment.  The government’s position 
remains that it is not appropriate to put this sort of requirement in a piece of legislation.  It is more appropriate 
that it be done by way of administrative action.  We have also been given a commitment that police officers will 
be given training on how to apply move-on orders in a better and less punitive way.  I therefore ask members to 
consider this matter carefully and not put this in the legislation but rather accept the commitment that has been 
given that this matter will be dealt with administratively.  
Hon GIZ WATSON:  If I have heard the parliamentary secretary correctly, what she is saying is that the police 
already have a discretion at the procedural level to either record or not record the ethnicity of a person who 
comes to their attention.  I have some concerns about that.  I do not believe it is appropriate that the police be 
given a discretion in this matter.  If the police are to be required to record the ethnicity of the person, that should 



Extract from Hansard 
[COUNCIL - Thursday, 19 October 2006] 

 p7301b-7320a 
Hon Giz Watson; Hon George Cash; Hon Sue Ellery; Hon Ray Halligan; Deputy Chairman; Hon Kim Chance; 

Hon Simon O'Brien 

 [13] 

be specifically included in the legislation, rather than be left to their discretion.  I am interested to know in what 
circumstances the police would consider it appropriate to record a person’s ethnicity and in what circumstances 
they would not consider it appropriate.   
Hon SUE ELLERY:  I am referring to section 50 of the Police Act, which deals with move-on orders.  
Subsection (5) of that section states -   

Any order given under this section to a person must -  

(a) be in writing in a form approved by the Commissioner of Police; and . . .  
The form must be approved by the Commissioner of Police.  That is translated in clause 27(5) of the bill as 
follows -  

Any order given under this section must be in writing in a form approved by the Commissioner of 
Police. 

It is not so much a question of whether the police have the discretion to record a person’s ethnicity.  The 
Commissioner of Police has an obligation to approve the particulars of the form.  The police have given a 
commitment that in exercising the commissioner’s power to approve the form, they will undertake to amend the 
form so that they will be able to record a person’s ethnicity.  That is the point I am trying to make.   
Hon GEORGE CASH:  I recall the police giving a commitment to review the situation.  It may be the case that 
they indicated they would review the form of the particular notice that is given.  Two things have come out of 
this.  Firstly, we are concerned that in some cases the move-on orders have been used in a discriminatory manner 
against Aboriginal people.  The police have indicated that they are prepared to take that on board and adjust their 
training and the use of the move-on orders to have regard for that.  Secondly, the police were not able to answer 
questions about move-on orders because they did not have the statistical information of the ethnicity of the 
people served with these orders.  That was a problem.  I understand that the police may now recognise that that 
has caused a problem.  Given that the police have given a commitment to change their forms administratively to 
require the recording of the ethnicity of a person served with a move-on order and given the parliamentary 
secretary’s very strong commitment that that will occur - it has been given in this chamber and is now part of 
Hansard - we will accept that.  In 12 months I will ask a question in this place about the ethnicity of people who 
have been issued move-on orders to see whether it has been done.  Although we do not want to bind the police in 
red tape, it is not good enough for police to say that they recognise the problem and will fix it.  In instances in 
the past that may have been said, but nothing has been fixed.  I think the police have the message in the case of 
move-on orders because it was made clear in the committee that one member believed that they should be 
abolished if they were being used in the manner that had been described by one of the groups that came forward 
to give evidence.  I will take the words of the parliamentary secretary and the police in good faith and we will 
see whether the police carry out the commitment they gave the committee and, through the parliamentary 
secretary, are now giving to this chamber.   
I trust Hon Giz Watson will understand the opposition’s position because other matters flow from requiring 
ethnicity to be recorded.  Is a person’s ethnicity recorded when he or she is arrested?   
Hon SUE ELLERY:  Yes.   
Hon GEORGE CASH:  Is that because the law requires it to be recorded or because of an administrative order 
by the commissioner?   
Hon SUE ELLERY:  The latter; it is on the form.   
Hon GEORGE CASH:  In that case, it confirms the opposition’s position that it cannot support the insertion of 
proposed subclause (8), but it can continue to support the insertion of proposed subclause (7).   
Hon GIZ WATSON:  I followed that exchange with interest.  I am slightly confused because my memory of 
what the committee heard was that answers about which particular people were being issued move-on notices 
could not be provided because that information was not being recorded.  I also understand that there was a 
reluctance to record that information, and I think I heard from the parliamentary secretary that there is a 
reluctance from the government to do that.  However, on the other hand, we are hearing that the police 
commissioner has that power to make that happen by virtue of changing the form.  Like Hon George Cash, I am 
willing to take it on trust that this will occur, but I will be keen to check that it is actually occurring.   
One of the frustrations in the area of how laws disproportionately affect certain subsets of our community is that 
we need that information recorded.  It worries me that we are now relying on the police to record that 
information.  I will take it on trust that they will.  If the form says that and it is not filled out correctly, what will 
be the consequences?  I argue that potentially the police will not want to be seen to be, by any inference, racist in 
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their activity by disproportionately targeting a certain group, particularly Aboriginal people.  We need a clear 
assurance that they will fill out these forms.  Is there a consequence if the form is not completed? 
The DEPUTY CHAIRMAN (Hon Ray Halligan):  Given the debate and the fact that Hon Giz Watson has 
moved two subclauses, I propose to put them separately to give members the opportunity to vote one way or the 
other.   
Hon GIZ WATSON:  If it will make it quicker, I could, by leave, seek to withdraw proposed subclause (8).   
The DEPUTY CHAIRMAN:  That is one way of doing it. 
Hon GIZ WATSON:  We will take the path suggested by you, Mr Deputy Chairman. 
Amendment (insertion of subclause (7)) put and a division taken with the following result - 

Ayes (15) 

Hon George Cash Hon Nigel Hallett Hon Robyn McSweeney Hon Barbara Scott 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Giz Watson 
Hon Donna Faragher Hon Barry House Hon Helen Morton Hon Bruce Donaldson (Teller) 
Hon Anthony Fels Hon Paul Llewellyn Hon Simon O’Brien  

 
Noes (12) 

Hon Shelley Archer Hon Kim Chance Hon Graham Giffard Hon Ljiljanna Ravlich 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Sheila Mills Hon Sally Talbot 
Hon Vincent Catania Hon Sue Ellery Hon Louise Pratt Hon Ed Dermer (Teller) 

            

Pairs 

 Hon Margaret Rowe Hon Adele Farina 
 Hon Ken Baston Hon Jon Ford 
 Hon Peter Collier Hon Ken Travers 

Amendment (insertion of subclause (7)) thus passed. 

Amendment (insertion of subclause (8)) put and negatived. 
Hon SUE ELLERY:  I move - 

Page 23, line 1 - To insert after “a” - 

reasonable 

I have referred to this amendment several times in the debate already.  This is the amendment that inserts the 
word “reasonable” before the word “period” to make it clear that a move-on notice can be set for only a 
reasonable period.  This is the amendment that arose out of the discussion, which has already been reflected on 
in the chamber today, in response to the submission from the Aboriginal Legal Service. 

Hon GEORGE CASH:  For the reasons we expressed before, we support the amendment. 

Hon GIZ WATSON:  We will support the amendment also.  It is a step in the right direction.  It is not as far as 
we would like to go, but to qualify the word “period” with the word “reasonable” is an advance. 

Amendment put and passed. 

Hon SUE ELLERY:  The next amendment I shall move reflects the discussion that we were having before the 
division.  The government believes that the words relating to the matters that a police officer must take into 
account when issuing a move-on order would fit better if a new subclause (3) was inserted at page 23, after 
line 3.  Therefore, I move - 

Page 23, after line 3 - To insert - 

(3) When giving a person an order under subsection (1), a police officer must take into 
account the likely effect of the order on the person, including but not limited to the 
effect on the person’s access to the places where he or she usually resides, shops and 
works, and to transport, health, education or other essential services. 

Hon GIZ WATSON:  I will not extend the discussion on this amendment.  However, we accept that this form of 
words will achieve what I was seeking to achieve, and we are happy to support the amendment. 

Hon GEORGE CASH:  The opposition supports the amendment. 
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Amendment put and passed. 

Hon GIZ WATSON:  I will make two additional points, because this will be the last opportunity to raise issues 
about move-on orders.  Two other matters were raised in our committee hearings.  One was the issue of cultural 
awareness training and whether the police officers who were issuing move-on notices were sufficiently trained to 
understand certain cultural issues.  For example, Aboriginal people often answer yes to everything because that 
is seen as the appropriate thing to do.  The default position seems to be to comply.  The second issue was that 
people were often not locals in the area and did not understand what they were being asked.  Therefore, I want an 
assurance on the record from the parliamentary secretary about what will be done to improve the nature and 
amount of training provided to police officers to ensure that move-on notices are not used as indiscriminately as 
the ALS is suggesting, but are used in a way that is understood by the people to whom they are being issued.  
The other aspect of this issue is to do with language.  It has been clearly stated by witnesses that police officers 
often issue these move-on notices to people whose language skills are poor.  English is likely to be their second 
language.  They may also have other conditions, such as mental illness, and they may be affected by drugs or 
alcohol.  All those factors compound the issue of people not understanding what move-on orders are and how 
those orders apply to them.  Therefore, there is a likelihood that people may, even inadvertently, breach them 
and risk the consequences.  I would like a response from the parliamentary secretary about what will be done to 
improve the cultural awareness training for police officers, particularly those who work in the central business 
district and in those areas in which large numbers of indigenous people socialise.  The other issue is to do with 
making an interpreter available to ensure that a person understands the move-on order. 

Hon SUE ELLERY:  I will deal with the last matter first; that is, the question of interpreters.  There is an 
amendment in my name on page 9 of the supplementary notice paper that would add a new clause 10, which 
states that an officer is required to inform a person about any matter, and if that person is unable to understand or 
communicate in English, the officer must, if it is practicable to do so, use an interpreter or other qualified person.  
Therefore, we have addressed that issue in that amendment.  The committee received a commitment from the 
government about cross-cultural training for police officers.  I will reiterate it.  At appendix 5 of the report, 
headed “Additional Information from the Police Commissioner to the Committee”, is a letter to the chair of the 
committee from the Commissioner of Police, Karl O’Callaghan, dated September 2006.  At the end of page 3 of 
that letter, under the heading “Issues concerning some Aboriginal persons’ understanding the nature of ‘move-
on’ notices due to “cultural factors””, he says - 

Having said that, it is well established that cross-cultural training must be incorporated into police 
officers’ training and the practical aspects of operational policing.  In this respect, WA Police will 
continue to work to improve the application of ‘move-on’ notices and continue to utilise Aboriginal 
Liaison Officers in the field, wherever it is practicable to do so, to minimise the impact of these cultural 
differences. 

That is the commitment that the commissioner has already given.   

Hon GIZ WATSON:  What is the current amount of cross-cultural training that is given to a police officer? 

Hon SUE ELLERY:  I do not have information available to me now about the precise nature, the length of the 
course, who teaches it, at what point it is done or anything like that.  There is training but I am not in a position 
to give the member any more details.   

Hon GIZ WATSON:  My understanding from the evidence we heard - I do not have the exact words in front of 
me - is that the current training amounts to several hours rather than anything more extensive.  I say to the 
parliamentary secretary that as much as there is a tacit acknowledgement that more needs to be done by way of 
the letter that was submitted to the committee from the Commissioner of Police, I would like that to be firm 
rather than the government simply saying it will look to improve training.  The letter says that the WA Police 
will continue to work to improve the application of move-on notices.  It does not say it will work to improve 
cross-cultural training.  It simply says that it is an important thing.  Whoopee!  This is a very serious matter.  I do 
not think the police are taking it seriously enough.   

Just to complete my comments on this clause, another issue that was raised in committee discussions is why are 
we not seeing initiatives such as the Noongar Patrol, which everybody agrees is a very good initiative, to remove 
Aboriginal and Torres Strait Islander people from situations and to have Aboriginal people deal with these 
situations that arise in Northbridge, for example, rather than the police again occupying this role and issuing 
move-on notices.  An obvious solution to this issue is to ensure that the night patrol does the job rather than 
putting people in situations where they are issued with move-on notices and, in a lot of cases, they breach them 
and they are subject to further penalties.  I am not particularly reassured that the police have got the message 
about their dealings with Aboriginal people.  I am not suggesting that this relates to all police officers but we 
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would be looking for a significant change as soon as possible on this matter.  If not, the government can be 
assured that we will continue to pursue the implementation of move-on notices and raise the issue in the house. 

Clause, as amended, put and passed. 

Clauses 28 to 30 put and passed. 
Clause 31:  Occupier’s rights - 

Hon KIM CHANCE:  I move - 

 Page 26, line 12 - To delete “may” and insert instead - 

  must 
I have moved this amendment on behalf of the parliamentary secretary representing the Attorney General.  It is a 
simple amendment, deleting “may” and inserting instead “must”.  The amendment provides that copies of search 
warrants that are left with occupiers do not contain the names of the judicial officers who issued them in order to 
protect the judicial officers from repercussions.  The amendment arose from discussions before the Standing 
Committee on Legislation.   

Hon GEORGE CASH:  The reason for this amendment, as indicated, was discussed in the committee.  The 
committee’s comments are at page 21 of its report.  The committee questioned why a search warrant should or 
should not omit the name of the judicial officer who issued it.  If it was to omit the name, why should there be a 
discretion on the police, so to speak, or why should the judicial officer have to request that his or her name be 
omitted?  There are many reasons why a judicial officer should not have his or her name on a search warrant.  
The committee made it clear that it believed that it would be appropriate that the judicial officer’s name not be 
included on the warrant.  This amendment ensures that there is no need for the police or the judicial officer to 
exercise any discretion as the name will be omitted.  We support the amendment.   

Hon GIZ WATSON:  We support the amendment, too.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 32 to 40 put and passed.   
Clause 41:  Search warrant, application for - 

Hon GIZ WATSON:  The amendments standing in my name at 42/41 and 43/41 relate to this clause.  Earlier in 
this debate I moved an amendment that sought to ensure that the judicial officer issuing or considering 
applications for search warrants be restricted to a magistrate.  That amendment was lost.  These amendments 
would have been consequential to that amendment if it had been successful.  I will not move either of those two 
amendments.  

Hon GEORGE CASH:  Clause 41 deals with the application of search warrants.  Subclause (2) reads -  

An application for a search warrant must be made to a JP in accordance with section 12.   

What record-keeping obligations are placed on JPs who issue or decline to issue a search warrant?   

Hon SUE ELLERY:  That would be none.  

Hon GEORGE CASH:  The reason that there are none is that there is no provision in the Justices of the Peace 
Act or any other act to require JPs to record when they issue or decline to issue a search warrant.  I raised this 
issue yesterday when I spoke about an amendment that deleted the words “justices of the peace” and inserted the 
word “magistrate”.  I raised the issue of magistrates keeping significant records of when they issue search 
warrants as a matter of course.  I explained the situations in which the federal police apply to magistrates for 
search warrants and stated that the magistrates require that they provide information of a much higher level than 
is usually required by JPs.  I also made the comment - these comments flow from what the committee was told - 
that when the Western Australia Police internal investigations branch applies for search warrants, it usually 
applies to magistrates and that they must provide much greater detail than that given by other police officers to 
JPs when they apply for a search warrant.  We have been through that argument, and I have made the point that 
the opposition believes that Justices of the Peace should be required to record the circumstances in which they 
issue or decline to issue a search warrant.  If that situation is not corrected during debate on this bill, we will seek 
to take action at another time to ensure that records are kept.  Alternatively, we will seek to reverse the situation 
so that only magistrates have the power to issue search warrants.  We are aware of the resourcing difficulties that 
would flow from that.  We also recognise that currently there are insufficient magistrates for that to occur.  
However, the parliamentary secretary knows our position and we will follow it through.   
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Hon GIZ WATSON:  The Greens (WA) agrees with the opposition about the issue of record keeping.  I note 
that the Standing Committee on Legislation dealt with this issue in its report, which states -  

The Justices of the Peace Act 2004 is silent on the subject matter of JPs keeping records and the 
Governor has not yet made any regulations under that Act.  Given the Kennedy Royal Commission’s 
assessment of JPs, it is a matter of concern to the Committee that JPs have no accountability mechanism 
within either their own empowering Act or regulations to maintain records in respect of the evidence 
submitted to support a search warrant.  For this reason a majority of the Committee comprising Hons 
Graham Giffard, Peter Collier, George Cash and Sally Talbot, MLCs recommend the Government 
consider a consequential amendment to the Justices of the Peace Act 2004 to provide for record keeping 
in respect of search warrants.   

I did not put my name to that recommendation, because my remedy to the situation was to ensure that the only 
people who could be issuing officers were magistrates.  However, if we cannot have that, at the very least a 
Justice of the Peace should be required to keep proper records.   

Clause put and passed.  

Clause 42:  Search warrant, issue of -  
Hon GIZ WATSON:  I will not move the amendments in my name, because they deal with the issue of 
magistrates versus justices of the peace.   

Clause put and passed.  

Clause 43:  Search warrant, effect of -  
Hon GIZ WATSON:  I will not be pursuing the amendment standing in my name on the supplementary notice 
paper.   

Clause put and passed.  

Clause 44:  Search warrant, ancillary powers under -  
Hon SUE ELLERY:  I move -  

Page 37, line 17 - To insert after “place” - 

for no longer than is reasonably necessary  
This amendment arose following discussions between government officers and the Standing Committee on 
Legislation.  It makes it clear that a person detained in the course of the execution of a search warrant is detained 
no longer than is reasonably necessary.  That detention would most likely be the kind that would arise in tactical 
response group entries whereby occupants of premises are detained briefly to ensure that they are not armed 
while the place is being secured or whatever it is that has to happen operationally.   

Hon GEORGE CASH:  The opposition supports the amendment moved by the parliamentary secretary.  The 
amendment flows from discussions that the committee had with officers of the government.   

Hon GIZ WATSON:  The Greens agree with this amendment.  

Amendment put and passed.  
Hon GEORGE CASH:  I move -  

Page 38, after line 6 - To insert - 

(7) A person who is detained under subsection (2)(g)(iii) when he or she is not under 
arrest is to be taken to be in lawful custody. 

This amendment was recommended by the Standing Committee on Legislation and flows from discussions we 
had previously about the detention of a person and the rights of that detained person.  When it initially 
considered the bill, the committee found that persons who are detained do not enjoy the same right as persons 
who are arrested or placed in lawful custody.  Although we were given assurances that any detention would be 
for a short period, we argued that a detention could be longer than a short period and that, notwithstanding the 
period of time, the person detained has certain rights.  We have not achieved all that we wanted for the rights of 
a detained person.  However, this amendment and some of the other amendments to the bill have certainly 
improved the position.  I move and invite the committee’s support for this amendment. 

Hon GIZ WATSON:  I support this amendment, and I again seek procedural advice from the Deputy Chair.  
The next amendment on the supplementary notice paper is in very similar terms but includes an additional 
sentence.  At some point it may be more useful to deal with this as an amendment on the amendment. 
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The DEPUTY CHAIRMAN (Hon Ray Halligan):  We are in agreement, if the member would like to move 
that way. 

Hon GIZ WATSON:  I move - 

That the amendment be amended by inserting after “custody.” - 

The person is to be made aware of their rights and the consequences of breaching lawful 
custody. 

This amendment addresses the concern I have raised in this debate that a person who is taken into detention 
should be considered as having been taken into lawful custody because it clarifies the circumstances of the 
person and because certain rights flow from that.  I want to be sure that a detained person is made aware of the 
obligation on police officers to inform of their rights and the consequences of breaching lawful custody.  I seek 
the support of the chamber for this amendment. 

Hon SUE ELLERY:  My response to this amendment is very similar to what the chamber might have heard 
about three or four minutes ago.  The government supports the committee recommendation, but cannot support 
the additional words Hon Giz Watson seeks to add.  This is an argument not dissimilar to an argument we have 
had before.  When a person is detained and no arrest has been made, the rights that accrue under clauses 136 and 
137 will not kick in because an arrest has not been made.  This is the type of situation that was described in last 
night’s debate, in which it is envisaged that a person is to be detained for a short time for the purposes of 
ensuring that they and the officers involved and the area are safe before the police proceed to carry out whatever 
it was that necessitated their presence in the first place.  The only right that accrues is that to which the 
honourable member referred at the end of her remarks when she said that perhaps detained persons ought to be 
told that if they were to escape or attempt to escape, they would be committing the offence of escaping from 
legal custody.  However, there was debate earlier today about ignorance of the law not of itself constituting a 
defence.  The government considers, firstly, that in the operational circumstances in which this situation would 
apply, those rights that accrue to a person under arrest do not apply to detained people.  Secondly, this is 
envisaged as detainment for a short time in order to, for example, ensure that the officers and the people being 
detained are safe, that there are no weapons and that the area is safe.  For those reasons, the government cannot 
support the words that Hon Giz Watson seeks to add.  Firstly, there are no rights with respect to the sorts of 
things that are set out in clauses 136 and 137.  Secondly, it would not be operationally practical to proceed to do 
that under the circumstances in which the use of this kind of detention is envisaged. 

Hon GEORGE CASH:  For reasons very similar to those given by the parliamentary secretary, the opposition 
cannot support the additional words as moved by Hon Giz Watson.  The question uppermost in my mind is: 
which rights are being talked about.  That is the ongoing problem for this bill.  I have previously argued that if a 
person is to be detained for a relatively short period, it may be inconvenient for both police and the detained 
person to be given a lecture, so to speak, about the person’s rights and the consequences of breaching lawful 
custody.  I do not know that I need to say a lot more.  Given that the detention of people should occur in 
relatively few circumstances, I think it is important to establish a situation in which a person who is formally 
detained is said and known to be in lawful custody.  If a detained person is not going to cooperate with the fact 
of his or her detainment, one assumes that the next step will be for the police to arrest that person and to require 
him or her to stay in a particular place or do particular things.  When someone is arrested, the rights as set out in 
this bill come into play, so the opposition is reasonably satisfied with proposed clause 44(7), but not the 
additional words moved by Hon Giz Watson. 

Hon GIZ WATSON:  I guess we are revisiting ground that we have already covered.  Even though we now 
have a qualification that people should be detained for no longer than is reasonably necessary - which is an 
improvement - the Greens still have a fundamental problem with the fact that people who have been detained 
without charge have fewer rights flowing to them than they would have had they been arrested.  That is the 
problem.  The argument in response seems to be that since people will be detained for only a short time, matters 
should not be complicated by giving them rights.  I think it is very tricky.  In order to clarify what was intended 
by making people aware of their rights, I point out that the right would be to contact a person of choice, whether 
it be a lawyer, advocate or friend.  I do not think that that is unreasonable, even if someone is being detained for 
only an hour.  Anyone who has been detained as a consequence of police actions should have the right to try to 
contact somebody else.  That is fundamentally what the Greens are trying to achieve.  I understand that this will 
not be supported.  However, to make things clear, that is what the Greens (WA) are trying to say.  It does not 
seem reasonable to us that someone who is not necessarily suspected of anything and is simply detained in a 
place where a search is about to be conducted, should not retain some rights.  

Amendment on the amendment put and negatived.  
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Amendment put and passed.  

Clause, as amended, put and passed. 
Clause 45:  Search warrant, execution of -  

Hon GIZ WATSON:  My amendment relates to the use of audiovisual equipment for recording the execution of 
a search warrant.  I raised this matter during debate on the second reading speech and pointed out that it was one 
of two recommendations from the Kennedy royal commission that the government has chosen to not pursue.  In 
light of the integrity issues raised by the Kennedy royal commission and given we are reviewing this area of 
criminal investigation, it is timely to include a clause that makes explicit an expectation that the execution of a 
search warrant be continuously recorded by audiovisual recording equipment.   

I move -  

Page 38, after line 16 - To insert - 

(4) The execution of a search warrant must be continuously recorded by audiovisual 
recording equipment. 

However, we have debated the practicalities of this issue, so I am willing to entertain an amendment on my 
amendment to include the words “where practicable”.  Having heard the parliamentary secretary’s argument 
about the difficulties of video recording when a police station has only two officers and one officer goes out to 
do the search, I seek leave to change the wording of my amendment as it is listed on the supplementary notice 
paper to insert before “The execution” the words “Where practicable,” so that it reads - 

(4) Where practicable, the execution of a search warrant must be continuously recorded by 
audiovisual recording equipment. 

Amendment, by leave, altered. 

Hon SUE ELLERY:  I understand that perhaps these words are attractive to other members of the committee.  
However, the government still has some difficulty, for practical reasons, with the word “continuously”.  I have 
an alternative form of words that suits the government better, as follows - 

Page 38, after line 9 - To insert - 

(2) If reasonably practicable, an audiovisual recording must be made of the execution of a 
search warrant.   

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Order!  Considering what the parliamentary secretary is 
proposing, it might be best to put the proposed amendment moved by Hon Giz Watson.   

Hon SUE ELLERY:  I ask the chamber to consider voting against Hon Giz Watson’s amendment because an 
amendment to proposed subclause (2) is more appropriate than to proposed subclause (4).   

Hon GEORGE CASH:  The Liberal Party agrees with that proposition.  We also have a problem with the word 
“continuously”.  There will be many occasions on which it is not practicable to take a video recording given the 
size of this state and we recognise that the government has taken that into account with its amendment.  
Mr Deputy Chairman, if Hon Giz Watson’s amendment is not carried, is it still appropriate to seek to amend 
proposed subclause (2)?   
The DEPUTY CHAIRMAN:  Yes.  It is similar wording and will amend the same clause but a different 
subclause.   
Amendment, as altered, put and negatived.  
Hon SUE ELLERY:  I move - 

Page 38, after line 9 - To insert - 

(2) If reasonably practicable, an audiovisual recording must be made of the execution of a 
search warrant.   

Hon GIZ WATSON:  We are willing to support this amendment.  It is not as strong as we had intended -  
Hon George Cash:  But it might be more practical. 
Hon GIZ WATSON:  Yes.  However, I need to put on the record that I have a bit of cynicism about this 
amendment.  There is a purpose in including the words “continuously recorded”.  It is rare for untoward and 
criminal activities to occur during the execution of a search warrant.  However, those sorts of activities have 
occurred.  We were seeking to ensure the integrity of that operation.  This amendment will go a considerable 
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way towards requiring that on most occasions an audiovisual recording is made.  That is in the spirit of what was 
recommended by the Kennedy royal commission.  I thank the parliamentary secretary for reaching some 
accommodation with us on this matter.  This will be an advance.  It is not as strongly worded as we would have 
liked, but we are happy to support the amendment. 
Hon GEORGE CASH:  We also support the amendment moved by the parliamentary secretary.  The reasons 
that we support the amendment are set out clearly in the report of the Kennedy royal commission.  There is no 
need for me to go through those issues at this stage, save to say that there have been cases in the past in which 
had the continuous recording of a search warrant been put into effect, that would have assisted in providing 
evidence that might have been able to be used in court proceedings.  The reason that we are not happy with the 
words “continuously recorded” was raised by Hon Simon O’Brien during the debate some days ago.  If, for 
example, 30 officers were searching premises in the execution of a warrant, it might be totally impossible to 
have a camera follow each and every officer to make a continuous recording.  Hon Giz Watson is correct.  These 
words are not as strong as she had proposed.  However, we argue that they are more practical.  They are a step in 
the right direction.  They give some support to what former Justice Kennedy set out in his report on this issue.   
Hon SIMON O’BRIEN:  This raises an interesting question.  We are trying to find a balance between the need 
for police officers to investigate crimes with a view to establishing the perpetrator of those crimes and bringing 
that person to justice, and fettering the actions of police officers in such a way that it will make it blooming 
difficult for them to perform that task.  This amendment causes me some disquiet.  The amendment states -  

If reasonably practicable, an audiovisual recording must be made of the execution of a search warrant. 
The debate on this clause was going along reasonably well until this point.  There is already a provision that an 
officer who executes a search warrant must comply with clause 31 of the bill, which deals with the rights of 
occupiers.  This matter is also dealt with in clause 45, which refers in subclause (3) to part 13 of the bill and the 
seizure of any thing under a search warrant.  The amendment refers to an audiovisual recording.  That is fine, if 
that is what the parliamentary secretary wants.  As an operational procedure, that may have some merit in 
providing a measure of protection for officers if allegations are made at some later stage about how they 
conducted themselves in the execution of a search warrant.  However, I am not sure what we are trying to 
achieve through this amendment.  I have some concern about how the words “reasonably practicable” may affect 
court proceedings.  Those words are rather subjective.  They certainly will not enable an officer to have any 
confidence in how a court may receive his or her reasons for not making an audiovisual recording of the 
execution of the search warrant.  
Hon George Cash:  That is why Justice Kennedy said there should be a videorecording of the execution of 
search warrants.  
Hon SIMON O’BRIEN:  With all due respect to Justice Kennedy, that was a dumb thing for him to say.  It 
staggers me that just because a judge has reviewed a matter, his word is taken as gospel, particularly when we 
can show how impracticable such a pronouncement might be.  I am concerned about what would happen if the 
officer in charge decided that it was not reasonably practicable to make an audiovisual recording of the execution 
of a search warrant, but a court decided at a later stage that it would have been reasonably practicable.  Would 
that mean that all that might flow from the execution of that search warrant, such as the uncovering of 
contraband, the seizure of goods and the laying of charges, would be tainted and possibly placed at risk simply 
because some jurist disagreed with the view of the officer in charge?  I am interested in the government’s view 
on this matter. 

Hon SUE ELLERY:  I may not have used the language that the honourable member used.  One of the issues he 
raised is what would happen if the court was to find that in all the circumstances of the case it should have been 
reasonably practicable for a video recording to be taken and it was not.  It flows from that that the evidence that 
is provided would be deemed inadmissible and, accordingly, there would be consequences for the prosecution.   

However, by using these words the government has tried to respond to the fact that it appeared that the view of 
this chamber was that there should be some accommodation for video recording.  We have tried to come up with 
a set of words that is least operationally restrictive for the police and still encourages them, where possible, to 
use a video recording.  In the final analysis, the actual form of words is the question of balance.  We made a 
judgment on the basis of the indications given by the lead speakers.  It is not a course of action that the police 
would have chosen initially, for some of the reasons given by Hon Simon O’Brien.  On the basis of the 
indications that we were given, we wanted to put in place a form of words that was the least operationally 
restrictive and was what the chamber wanted; that is, to include a provision in the bill for video recording.  It is a 
compromise.   
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Hon GEORGE CASH:  The parliamentary secretary is right in saying it is a compromise, because Justice 
Kennedy’s report into the police force was damning when it came to the use of search warrants.  Had we agreed 
to Hon Giz Watson’s amendment, I would have understood that the police may have had some difficulty.   

Having listened to some of the responses from police to the questions put to them, everything is difficult for the 
police unless they are told to do it and sometimes they have to be told in legislation.  The need for that 
requirement has come out of recent royal commissions.  We believe that the words proposed by the 
parliamentary secretary are a compromise.  They are clear in saying “if reasonably practicable”.  What those 
words mean is that police will have to give consideration to whether an instance should be recorded.  They can 
then make their own determination on whether it should or should not be recorded and then they can go to court 
to justify what they have done.  On many occasions evidence is not admitted to a court for one reason or another.  
In this case, the police will be able to make the decision to record or not to record as the circumstances permit.   

Amendment put and passed. 

Clause, as amended, put and passed.   

Committee interrupted, pursuant to sessional orders. 
[Continued on page 7330.] 

Sitting suspended from 4.15 to 4.30 pm 
 


